GREG ABBOTT

March 14, 2003

Ms. Lydia L. Perry )
Law Offices of Robert E. Luna, P.C.
4411 North Central Expressway
Dallas, Texas 75205

OR2003-1746

Dear Ms. Perry:

You ask whether certain i'nformation is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 177914.

The Lancaster Independent School District (the “district™), which you represent, received a
request for the personnel records of three district police department employees. You state
that some responsive information is being released to the requestor. You claim that some of
the requested information is excepted from disclosure under sections 552.101, 552.102,
552.114, 552.117, 552.130, and 552.135 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” This section encompasses
information protected by other statutes, such as the Family Educational Rights and Privacy
Act of 1974 (“FERPA”). FERPA provides that no federal funds will be made available
under any applicable program to an educational agency or institution that releases personally
identifiable information (other than directory information) contained in a student’s education
records to anyone but certain enumerated federal, state, and local officials and institutions,
unless otherwise authorized by the student’s parent. See 20 U.S.C. § 1232g(b)(1).
“Education records” means those records that contain information directly related to a
student and are maintained by an educational agency or institution or by a person acting for
such agency or institution. Id. § 1232g(a)(4)(A). This office generally applies the same
analysis under section 552.114 and FERPA. Open Records Decision No. 539 (1990).
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Section 552.114 excepts from disclosure student records at an educational institution funded
completely or in part by state revenue. Section 552.026 provides as follows:

This chapter does not require the release of information contained in
education records of an educational agency or institution, except in
conformity with the Family Educational Rights and Privacy Act of 1974,
Sec. 513, Pub. L. No. 93-380, 20 U.S.C. Sec. 1232g.

Information must be withheld from required public disclosure under FERPA only to the
extent “reasonable and necessary to avoid personally identifying a particular student.” See
Open Records Decision Nos. 332 (1982), 206 (1978). However, the term “education
records” does not include records maintained by a law enforcement unit of the educational
agency or institution that were created by that law enforcement unit for the purpose of law
enforcement. Open Records Decision No. 612 (1992). Therefore, the information that you
have marked may not be withheld under FERPA.

You next claim that a portion of the submitted information is excepted from disclosure under
section 552.101 in conjunction with section 58.007 of the Family Code. Juvenile law
enforcement records relating to conduct that occurred on or after September 1, 1997 are

confidential under section 58.007. The relevant language of section 58.007(c) reads as
follows: '

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult
files and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapter B.

Family Code section 51.04(a) states that the Juvenile Justice Code, Title 3 of the F amily
Code, “covers the proceedings in all cases involving the delinquent conduct or conduct
indicating the need for supervision engaged in by a person who was a child within the
meaning of [Title 3] at the time he engaged in the conduct.” Fam. Code § 51 .04(a). There
is no indication, however, that the information in question concerns an investigation of
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delinquent conduct or conduct indicating a need for supervision. See Fam. Code § 51.04(a).
Therefore, the district may not withhold the information that you have marked under section
552.101 of the Government Code in conjunction with section 58.007(c) of the Family Code.

Section 6103(a) of Title 26 of the United States Code makes confidential certain tax return
information, including Form W-4, the Employee’s Withholding Allowance Certificate. See
26 US.C. § 6103(a)(2), (b)(2)(A), (p)(8); Attorney General Op. MW-372 (1981); Open
Records Decision No. 600 at 8-9 (1992). The district therefore must withhold Form W-4
under section 552.101 of the Government Code.

Also included among the records that you submitted to this office for review is an
Employment Eligibility Verification, Form I-9. Form I-9 is governed by title 8, section
1324a of the United States Code, which provides that the form “may not be used for purposes
other than for enforcement of this chapter” and for enforcement of other federal statutes
governing crime and criminal investigations. 8 U.S.C. § 1324a(b)(5); see 8 C.F.R.
§ 274a.2(b)(4). Release of this document under the Public Information Act would be “for
purposes other than for enforcement” of the referenced federal statutes. Accordingly, we
conclude that Form I-9 is confidential under section 552.101 and may only be released in

compliance with the federal laws and regulations governing the employment verification
system. '

The submitted information also contains a Report of Separation of License Holder (F-5)

which is made confidential by section 1701.454 of the Occupations Code. Section 1701.454
provides in relevant part:

(a) A report or statement submitted to the commission under this subchapter
is confidential and is not subject to disclosure under Chapter 552 of the
Government Code.

Occ. Code § 1701.454. The district must withhold the F-5 of the named individual pursuant

to section 552.101 of the Government Code in conjunction with section 1701.454 of the
Occupations Code.

Federal regulations prohibit the release of criminal history record information (“CHRI”)
maintained in state and local CHRI systems to the general public. See 28 C.F.R. §
20.21(c)(1) (“Use of criminal history record information disseminated to noncriminal justice
agencies shall be limited to the purpose for which it was given.”), (2) (“No agency or
individual shall confirm the existence or nonexistence of criminal history record information
to any person or agency that would not be eligible to receive the information itself.”).
Section 411.083 provides that any CHRI maintained by the Department of Public Safety
(“DPS”) is confidential. Gov’t Code § 41 1.083(a). Similarly, CHRI obtained from the DPS
pursuant to statute is also confidential and may only be disclosed in very limited instances.
1d. § 411.084; see also id. § 411.087 (restrictions on disclosure of CHRI obtained from DPS
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also apply to CHRI obtained from other criminal justice agencies). Therefore, assuming that
the district possesses CHRI and it falls within the ambit of these state and federal
regulations, the district must withhold the CHRI from the requestor.

You claim that the academic transcripts contained in the named district employees’ personnel

files are excepted from disclosure pursuant to section 552.102(b) of the Government Code.
Section 552.102(b) states:

a transcript from an institution of higher education maintained in the
personnel file of a professional public school employee, except that this
section does not exempt from disclosure the degree obtained or the
curriculum on a transcript in the personnel file of the employee.

Gov’t Code § 552.102(b). However, section 552.102(b) of the Government Code is
applicable only to a transcript of a professional public school employee. Thus, section
552.102(b) is not applicable to the submitted transcripts of district police officers.

You next contend that section 552.135 of the Government Code excepts from release a
portion of the submitted information. Section 552.135 provides in pertinent part as follows:

(a) “Informer” means a student or former student or an employee or former
employee of a school district who has furnished a report of another person’s
or persons’ possible violation of criminal, civil, or regulatory law to the
school district or the proper regulatory enforcement authority.

(b) An informer’s name or information that would substantially reveal the
identity of an informer is excepted from [required public disclosure].

Gov’t Code § 552.135. Because the legislature limited the protection of section 552.135 to
the identity of a person who reports a possible violation of “law,” a school district that seeks
to withhold information under that exception must clearly identify to this office the
specific civil, criminal, or regulatory law that is alleged to have been violated. See Gov’t
Code § 552.301(e)(1)(A). You have not identified a specific civil, criminal, or regulatory
law that is alleged to have been violated. Accordingly, we find that section 552.135 is
inapplicable to the information at hand.

Next, you argue that section 552.117 is applicable to some of the submitted information.
Section 552.117(2) of the Government Code excepts from public disclosure information that
reveals a peace officer’s home address, home telephone number, social security number, and
whether the officer has family members, regardless of whether an election has been made
under section 552.024. "Peace officer” is defined by article 2.12 of the Code of Criminal
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Procedure. With the exception of certain information that we have marked for release, the
district must withhold the information that you have marked under section 552.1 17(2) of the
Government Code. We have marked some additional information that is excepted from
disclosure under section 552.117(2).

Section 552.117(1) excepts from disclosure the home addresses and telephone numbers,
social security numbers, and family member information of current or former officials or
employees of a governmental body who request that this information be kept confidential
under section 552.024. Whether a particular piece of information is protected by section
552.117(1) must be determined at the time the request for it is received by a governmental
body. See Open Records Decision No. 530 at 5 (1989). Therefore, the district may only
withhold information under section 552.117(1) on behalf of current or former officials or
employees who made a request for confidentiality under section 552.024 prior to the date on
which the request for this information was received. For those employees who timely elected
to keep their personal information confidential, the district must withhold the employees’
home addresses and telephone numbers, social security numbers, and any information that
reveals whether these employees have family members under section 552.117(1). The
district may not withhold thisinformation under section 552.11 7(1) for an employee who did
not make a timely election to keep the information confidential. We have marked the

information that is excepted from disclosure under section 552.1 17(1) if the employee made
a timely election.

Finally, we note that the submitted records contain motor vehicle information that is

excepted from disclosure under section 552.130 of the Government Code. Section 552.130
provides in relevant part:

(a) Information is excepted from the requirement of Section 552.021 if the
information relates to:

(1) a motor vehicle operator’s or driver’s license or permit
issued by an agency of this state; [or]

(2) amotor vehicle title or registration issued by an agency of this state[.]
The district must withhold the information that you have marked under section 552.130.

In summary, the district must withhold forms I-9, W-4, and F-5, and any CHRI in the
district’s possession, under section 552.101. With the exception of certain information that
we have marked for release, the district must withhold the information that you have marked
under section 552.117(2). We have marked some additional information that is excepted
from disclosure under section 552.117(2), and under section 552.1 17(1) if the employee
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made a timely election. The district must withhold the information that you have marked

under section 552.130. The remaining submitted information must be released to the
- requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). Inorder to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general

have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records;
2) notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
body’s intent to challenge this letter ruling in court. Ifthe governmental body fails to do one
of these three things within 10 calendar days of this ruling, then the requestor should report
that failure to the attorney general’s Open Government Hotline, toll free, at (877)673-6839.

The requestor may also file a complaint with the district or county attorney. Id.
§ 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408,
411 (Tex. App.--Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or

complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512)475-2497.
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If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

(7 A Aot
Cindy Nettles

Assistant Attorney General
Open Records Division

CN/h
Ref: ID#177914

Enc. Submitted documents

c: Mr. Timothy Grey
1357 Middleton Road
Cedar Hill, Texas 75104
(w/o enclosures)

Mr. J. David Dodd, I

Nichols, Jackson, Dillard, Hager & Smith, L.L.P.
- 1800 Lincoln Plaza :

500 North Akard

Dallas, Texas 75201

(w/o enclosures)





